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I Introduction

The Hungarian Women’s Lobby and the Center for Reproductive Rights respectfully submit the
following comments to esteemed members of the Hungarian Parliament for their consideration and
deliberation on the “General Principles Guiding Hungary’s Constitution” issued by the parliamentary
committee responsible for drafting the Constitution' and the agreed upon language of the joint proposal of
the constitution of Fidesz-KDNP published on 9" March 2011. The comments focus on the provision
under the section Freedom and Responsibility, "Every person has the right to life and dignity, the life of
the fetus deserves protection from the moment of conception."

The Hungarian Women’s Lobby is a member organization of the European Women’s Lobby whose
mission is to achieve equality between women and men, to promote women’s empowerment in all spheres
of public and private life, including in the area of sexual and reproductive health and rights, and to
eliminate all forms of violence against women.” The Center for Reproductive Rights is an international
human rights non-governmental legal advocacy organization that provides international and comparative
legal analysis on reproductive health —related issues to governments, inter-governmental bodies, including
the United Nations and the Council of Europe and European Union, and to non-governmental
organizations around the world.?

International and European national law and jurisprudence support the position that protecting life from
the moment of conception, as a fundamental human right would interfere significantly with women’s
basic human rights. International and comparative standards recognize that the state interest in protection
of prenatal life as a legitimate interest. This interest, however, must be pursued through proportionate
means that give due consideration for the human rights of pregnant women. Hence, no country in Europe,
extends any form of the right to life in their constitution from the moment of conception and only one
constitution, Ireland’s, grants the right to life prenatally. Czech and Slovak Constitutions are the only
other Constitutions in Europe that have language recognizing prenatal life, but this language only states
that human life is worthy of protection before birth and this protection is provided in a separate sentence
from the provision granting the right to life, indicating its lesser value than the right to life. The remaining
44 other Council of Europe member state constitutions do not have any language protecting life
prenatally. The adoption of a provision in the Hungarian Constitution recognizing the right to life or
protection of life from conception would make Hungary the ONLY European Union and Council of
Europe)member state to do so. Similarly, international and regional human rights treaty provisions and
the official bodies that interpret their provisions protecting life do not extend such protections
prenatally.(see Appendix for examples of constitutional and international and regional treaty language on
protecting the right to life and below for Slovak and other European Constitutional Court interpretation of
the right to life). International and European standards, however, do importantly support numerous state
measures that support the development of prenatal life and that guarantee women’s human rights.
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Constitutional recognition of the right to life as a fundamental human right from the moment of
conception or Constitutional recognition that is worthy of protection can have severe impact on women'’s
life and health and create legal uncertainty as it conflicts with other constitutional protections and
women’s human rights. It can create challenges with regards to women accessing lawful abortion,
emergency obstetric care, medically assisted reproduction, or even diagnostic health care services that
have a slight chance of being harmful to the pregnancy. An issue would arise, for example, whether a
doctor faced with such a constitutional protection would be entitled to provide appropriate treatment,
including treatment for a life threatening condition, to a pregnant woman which would result in fetal
demise. Such a provision would remove crucial decision- making authority from the woman and from
her physician in evaluating and deciding the best course of treatment. Recently, in Poland, a woman was
denied treatment for an infection because her doctors feared the needed treatment might pose a risk to the
fetus she was carrying. The woman and fetus both died as a result.* In addition, since accepted medical
science recognizes that pregnancy begins with the implantation of the fertilized egg in the uterine wall,
’conception arguably occurs before that. Thus, any perceived harm done to the ‘conceived’, even before
a pregnancy occurs, resulting from, for example, use of emergency contraception® or medically assisted
reproductive technology, such as in vitro fertilization, could raise serious constitutional issues, and trigger
ongoing national court and legislative battles, as has recently occurred in Italy’ and Poland,® and the
ongoing challenges in Ireland.’

As the constitutional principles and any provision governing the right to life and protection from the
moment of conception are considered, we urge Members of the Hungarian Parliament participating in the
constitutional process to examine the impact the adoption of such a proposal could have on women in
Hungary, particularly in accessing safe abortion and other health care services needed by pregnant
women. We urge Hungarian policymakers to take into consideration its own constitutional law, the
experiences of its fellow European countries, as well as its obligations under international human rights
law before adopting such a provision and to consider less restrictive means of pursuing an interest in
protection of prenatal life. What follows is an analysis regarding relevant provisions in constitutions and
constitutional jurisprudence of Hungary and of other European countries, and international and regional
human rights treaties to which Hungary is a party.

1I. In Guaranteeing the Right to Life, National Constitutions of Europe Do Not Address When
Life Begins

States have consistently chosen to use language in their constitutions that affirms the right to life without
qualifications, reinforcing the approach taken by all major international human rights instruments. No
European constitution extends the right to life or any prenatal protection from conception. In addition, no
European constitution extends the right to life prenatally, with the exception of the Irish Constitution,
which recognizes the ‘right to life of the unborn’ (resulting in the most restrictive abortion regulations in
any European Union member state, with the exception of Malta which bans abortion altogether. The
Czech and Slovak Constitutions are the only other Constitutions in Europe that have language
recognizing prenatal life, but this language only states that human life is worthy of protection before birth
and this protection is provided in a separate sentence from the provision granting the right to life,
indicating its lesser value than the right to life). Every other European constitution protects the right to
life without addressing when the right to life begins. The adoption of a provision in the Hungarian
Constitution recognizing the right to life or protection of life from conception would make Hungary
the only European Union and Council of Europe)member state to do so. In addition, recent attempts




in Europe to amend constitutions or even recognize absolute fetal rights in legislation have also failed, in
part because of the conflict it would create in constitutional and international guarantees of women’s
health and rights, including access to abortion.

Countries around the world that do grant protections on the right to life prenatally in their Constitutions
generally have very restrictive abortion laws.'° These restrictions on abortion do not lead to fewer
abortions or to higher birth rates, but in fact lead to higher rates of unsafe, clandestine abortions, and to
abortion tourism.'' For example, with regards to Ireland, its constitutional provision and resulting
restrictions on abortion has not prevented abortions from occurring, in fact, over 5,000 women travel
outside of Ireland every year to undergo abortions.'” And, although Poland voted against a constitutional
amendment recognizing the right to life from conception, it has one of the most restrictive abortion laws
in Europe and as a result, an estimated 80,000 to 200,000 underground abortions are performed every
year in Poland, posing a considerable risk to the lives and health of women. Many other Polish women
travel to neighboring countries to obtain abortions."” In addition, Poland’s abortion law has failed to
improve or stabilize fertility rates; its birth rate has steadily decreased each year since the introduction of
its restrictive abortion legislation in 1993."

I111. Hungarian and Other European Constitutional Jurisprudence Do Not Support Protecting
Life From Conception

Constitutional courts throughout Europe, including Hungary’s, have affirmed that state interests in
prenatal life are legitimate but not absolute, recognizing that granting protection of the right to life
prenatally or from conception, could seriously compromise women’s health and human rights. In fact,
almost all these courts while recognizing a state interest in protecting prenatal life have not recognized
that such life is a holder of rights that are constitutionally protected, and have upheld their abortion laws
in the face of such legal challenges. A constitutional provision granting protecting life from conception
would raise serious constitutional battles in Hungary.

Hungary. Following the establishment of the Constitutional Court in 1989, a case based on a fetus’ “right
to life” was filed in the Court seeking to overturn women’s access to abortion. In deciding this case in
1991, the Constitutional Court balanced a women’s right to self-determination with a fetus’ “right to life”
and the state’s obligation to provide protection to the fetus. The Court concluded that banning abortion
would be unconstitutional, as it would disregard women’s right of self-determination; however, an
unrestrained freedom to terminate pregnancies would also be unconstitutional because the life of the fetus
deserves protection. The Court reasoned that the state’s obligation to protect the life prenatally is not
absolute and therefore can be limited by the human rights of the pregnant woman. The obligation of the
state to protect life means that granting the right to abortion without reason cannot be permitted. The
Court stated that the question of the legal status of the fetus is a primary pre-condition in deciding on the
constitutionality of abortion, which should be decided by the lawmakers and not the Constitutional Court.
The Court found that “If the lawmaker decides that the fetus is deemed to be a human being, thus a
subject of the right to life and dignity, then abortions are permitted to be performed only in those cases, in
which the law allows to choose between human lives and as a result does not punish termination of
human life. Such a case is, for example, if abortion is needed in order to save the mother’s life” °

As aresult of this 1991 Hungarian Constitutional Court decision, the Parliament, in 1992, enacted a new
abortion provisions.'® Under the law, a woman can obtain an abortion if she or the fetus can expect life-



threatening health problems, if the pregnant woman is a victim of a rape or if she states she is in a
“situation of serious crisis” as a result of the pregnancy.'’ Parliament defined a “situation of serious
crisis” as “the presence of factors liable to cause profound physical or mental disarray or to create
unacceptable social circumstances.”'® Under the law, a woman can obtain an abortion on request in
“situations of serious crisis” during the first 12 weeks of pregnancy as long as she undergoes counseling
and waits three days after the submission of an application for abortion before the abortion is performed."’

The 1992 law was challenged before the Constitutional Court by anti-abortion groups which claimed that
the law was unconstitutional because: (i) it lacked an explicit definition of the legal status of the fetus and
(ii) granted unrestricted access to abortion based on the “situation of serious crisis” clause.” In its 1998
decision, the Constitutional Court rejected the idea that the Court should define the legal status of the
fetus. It stated that even though there is no expressis verbis clarification in that matter, the law, by
recognizing that the right of self-determination of the pregnant woman is prioritized over the fetus, took
the standpoint that the fetus is not a human being. As such, the Court ruled that the condition that a
“situation of serious crisis” exists is not unconstitutional. However, the Court found that: (i) the phrase
“situation of serious crisis” was not sufficiently well defined and (ii) Parliament may only define the
existence of a serious crisis situation if, at the same time, it establishes provisions “creating adequate
counterbalance with a view to protecting fetal life.”*' In explaining its decision, the Constitutional Court
noted that the Constitution did not contain any express rule regarding the legal subjectivity of the fetus
and that, as the fetus is not a subject of law, the law cannot provide for the rights of the fetus.”> The Court
stated that:

Any regulation allowing abortion...to choose between human lives must be based on the
concept of the fetus not being a human in legal terms and, as a consequence not being a
subject of law...Thus, the life and dignity of the fetus do not enjoy the absolute
protection applicable to men born based on Article 54 para. (1) of the Constitution.

However, the lack of granting legal subjectivity of the fetus does not mean that fetal life
is not protected by the Constitution... the fetus must enjoy protection — which is not
absolute — resulting from the right to life (Article 54 para (1) of the Constitution), to be
secured by the State for conceived human life during its formation. This protection is not
questioned by the [Act], and, in line with the above concept, the legislator stated in the
Preamble of the [Act] that ‘fetal life which starts in the moment of conception must be
respected and protected’ and repeated it in the text of the legal norm in the following
form ‘the fetus formed by the unification of an ovum and spermatozoon and developing
in the womb, as well as the pregnant woman must be supported and protected.”

Slovakia. In 2007, the Constitutional Court of Slovakia declared the law permitting abortion on request in
the first 12 weeks of pregnancy constitutional. The Court found that while the prenatal life has
constitutional value and may be worthy of some state protection, it is not on par with women’s rights to
life. It held that “[t]he constitutional value of unborn human life can therefore be protected only to such
extent, that this protection did not cause an interference with the essence of woman’s freedom and her
right to privacy and consequently did not mean entailing an obligation that is exceeding the ambit of the
Constitution.” **



Portugal. The Constitutional Court of Portugal has consistently upheld laws permitting abortions under
limited circumstances. Finding that the fetus cannot outweigh the fundamental rights of women to life,
health and dignity, the Court emphasized that: “...the constitutionally protected good, which is prenatal
life, has to give way where it conflicts, not only with other constitutional values or goods, but above all
with certain fundamental rights (specifically the rights of a woman to life, health, good name and
reputation, dignity, voluntary maternity, etc.)”.> In a subsequent case, the Court ruled that the
constitution does not require the criminalization of abortion in the first ten weeks of pregnancy.26

Germany. While the German Constitution protects the right to life, it, like all but one European
constitution, it does not extend that right prenatally. Article 2 of the German Basic Law guarantees that
“[e]veryone has the right to life and bodily integrity.”’ Nevertheless, the Constitutional Court of
Germany has recognized the constitutional right to pre-natal life and the state duty to protect this right.”®
The Court has, however, recognized that the right to pre-natal life must be weighed against the rights of
pregnant woman. And in 1975, the Court affirmed the authority of the legislature to permit lawful
abortion where necessary to protect a woman’s right to life and health. In such cases, the Court reasoned
that a woman’s “‘right to life and bodily inviolability’ [] is at stake, the sacrifice of which cannot be
expected of her for the unborn life.”*” The Court emphasized that in these cases “another interest equally
worthy of protection, from the standpoint of the constitution, asserts its validity with such urgency that
the state’s legal order cannot require that the pregnant woman must, under all circumstances, grant
precedence to the right of the unborn.”*® In 1993, the Court recognized that the legislature could permit
lawful abortion during the first 12 weeks of pregnancy upon request provided the woman participate in
counseling services and be subject to a waiting period.*' In 1995, the legislature enacted a law
decriminalizing abortions during the first trimester with these procedural requirements.**

If the right to life from the moment of conception or any explicit constitutional protection prenatally is
recognized in the new Constitution, the Hungarian Constitutional Court will likely be faced with deciding
the constitutionality of its current abortion law. Critically, the Court’s 1991 decision indicates that if a
fetus is recognized as a subject of law, abortions could potentially only be permitted in cases when a
pregnant woman’s life is in danger (see above). ** Such a decision would be inconsistent with almost all
other European countries, creating one of the most restrictive abortion regimes in the world. In addition,
it would be inconsistent with international and regional human rights treaties.

IV. International and Regional Instruments Do Not Extend Human Rights Protections Before
Birth

International and European human rights treaties that Hungary has ratified reject granting human rights
protections at conception or prenatally, recognizing that granting such rights could hinder access to
reproductive health services, in violation of women’s human rights.

The Universal Declaration of Human Rights
Article 1 opens the Universal Declaration of Human Rights with the fundamental statement of

inalienability: “All human beings are born free and equal in dignity and rights” (Art.1).** Significantly,
the history of the negotiations (fravaux préparatoires) indicates that the word “born” was used



intentionally to exclude the fetus or any antenatal application of human rights. An amendment was
proposed and rejected that would have deleted the word “born”, in part, it was argued, to protect the right
to life from the moment of conception. One of the drafters, a representative from France, explained that
the statement “All human beings are born free and equal...” meant that the right to freedom and equality
was “inherent from the moment of birth.” ** Article 1 was adopted with this language by 45 votes, with
nine abstentions.*® Thus, a fetus is not a holder of rights under the Universal Declaration of Human
Rights.

The International Covenant on Civil and Political Rights

The International Covenant on Civil and Political Rights (ICCPR)*’ likewise rejects the proposition that
the protecting the right to life, in Article 6(1), applies before birth. The history of the negotiations
indicates that an amendment was proposed and rejected that stated: “the right to life is inherent in the
human person from the moment of conception, this right shall be protected by law.”**

Subsequently, the Human Rights Committee, which interprets and monitors States parties' compliance
with the International Covenant on Civil and Political Rights, has repeatedly emphasized the threat to
women's lives posed by prohibitions on abortion that cause women to seek unsafe abortions. It has also
repeatedly called upon states to liberalize laws on abortion,*’ a position that would be problematic if the
Covenant's protection of the right to life extended before birth.*" In an authoritative interpretation of the
principle of equality protected by the Convention, the Committee has also emphasized the states'
responsibility to reduce maternal mortality from clandestine abortions and recognized that restrictive
abortion laws could violate women's right to life.*'

A decision by the Human Rights Committee established that denying access to therapeutic abortion
violated woman’s most basic human rights. In K.L. v. Peru, the HRC reasoned that state failure to enable
the applicant to benefit from a therapeutic abortion caused the depression and emotional distress she
experienced, and thus constituted a violation of Article 7 (freedom from torture or cruel, inhuman or
degrading treatment or punishment).42 This finding did not depend on the lawfulness of therapeutic
abortion. Article 7 under the ICCPR may therefore be interpreted as requiring a state guarantee of lawful
abortion where necessary to protect the woman’s physical or mental health. The Human Rights
Committee ordered the state to provide the complainant with an effective remedy, including
compensation, and take steps to prevent the future occurrence of similar violations. ** This decision
highlights the conflict that would arise between a constitutional provision protecting life from the moment
of conception and a country’s commitment to protecting key civil and political rights.

The Convention on the Rights of the Child

Likewise, both the negotiations (travaux préparatoires) and the interpretation by its expert treaty body
make clear that the Convention on the Rights of the Child (Children’s Rights Convention)* does not
grant protection of the right to life until birth. An argument to the contrary is erroneously built upon
Paragraph 9 of its Preamble, which provides: “Bearing in mind that, as indicated in the Declaration of the
Rights of the Child, ‘the child, by reason of his physical and mental immaturity, needs special safeguards
and care, including appropriate legal protection, before as well as after birth.””*



The travaux make clear that these safeguards “before birth,” which are generally interpreted to involve
providing nutrition, health and support directed to the pregnant woman, must not affect a woman's choice
to terminate an unwanted pregnancy. As originally drafted, the Preamble did not contain the reference to
protection “before as well as after birth,” although this language had been used in the earlier Declaration
on the Rights of the Child. The Holy See led a proposal to add this phrase, at the same time as it “stated
that the purpose of the amendment was not to preclude the possibility of an abortion”.** Although the
words “before or after birth” were accepted, their limited purpose was reinforced by the statement that
“the Working Group does not intend to prejudice the interpretation of Article 1 or any other provision of
the Convention by States Parties”*® The reference is to the definition of “a child”. Article 1 states: “For
the purposes of the present Convention a child means every human being below the age of 18 years....”

The Committee on the Rights of the Child, the expert treaty body that interprets and applies the Child
Rights Convention, likewise has not recognized a right to life to the fetus. The Committee has expressed
repeated concern over adolescent girls' access to safe abortion services and the need for states “to provide
access to sexual and reproductive health services, including... safe abortion services”.*’ (emphasis added)
In its Concluding Observations on various State reports, the Committee has also recognized that safe
abortion is part of adolescent girls' right to adequate health under Article 24, noting that “high maternal
mortality rates, due largely to a high incidence of illegal abortion” contribute significantly to inadequate
local health standards for children.* It has also explicitly called for “review of [state practices]... under
the existing legislation authorising abortions for therapeutic reasons with a view to preventing illegal
abortion and to improving protection of the mental and physical health of girls”*’ Based on the above
noted information, the definition of “a child” for purposes of the Convention does not include a fetus.

Convention on the Elimination of All Forms of Discrimination Against Women

While the text of the Convention on the Elimination of All Forms of Discrimination Against Women
(CEDAW)* does not explicitly protect the right to life or refer to abortion at all, its Preamble does
however reaffirm the Universal Declaration of Human Rights' recognition that “all human beings are born
free and equal in dignity and rights” and states that “everyone is entitled to all the rights and freedoms set
forth therein, without distinction of any kind, including distinction based on sex...”. The Convention also
provides the general foundation for reproductive rights in Article 16(e) guaranteeing women “the same
rights to decide freely and responsibly on the number and spacing of their children and to have access to
the information, education and means to enable them to exercise these rights”.

Because of the inextricable inter-relationship between the right to make reproductive decisions and
women's equal right to life, the CEDAW Committee has frequently addressed abortion in the context of
women's equality. In General Recommendation on health,”' the CEDAW Committee recognizes the
importance of women's right to health during pregnancy and childbirth as closely linked to their right to
life. The Committee explained that coverage of reproductive health services is an essential aspect of
women's equality, stating that “it is discriminatory for a State party to refuse to legally provide for the
performance of certain reproductive health services for women.” Barriers to realizing women’s health
include “laws that criminalize medical procedures only needed by women and that punish women who
undergo those procedures.”** Further, when considering State reports, the Committee has repeatedly
expressed great concern about maternal mortality due to unsafe abortion, framed the issue as involving a
woman's right to life, and called upon states to eliminate restrictive laws and other barriers restricting
access to safe abortion. >



The European Convention for the Protection of Human Rights and Fundamental Freedoms

The drafters of the European Convention for the Protection of Human Rights and Fundamental Freedoms
relied heavily on the Universal Declaration of Human Rights and, according to the history, did not even
debate the question of dating rights from conception.54 They based the European Convention's protection
of everyone's right to life in Article 2 on parallel language in the Universal Declaration.” The Preamble to
the European Convention repeatedly cites the Universal Declaration and declares that the purpose of the
Convention is to “take the first steps for the collective enforcement of certain of the rights stated in the
Universal Declaration.”*® In this light, it is manifest that the term “everyone” used throughout the
European Convention as well as in Article 2 protecting the right to life likewise does not apply before
birth.

The long-standing jurisprudence of both the European Commission on Human Rights and the European
Court of Human Rights establish that the fetus nor embryo is not legally considered a person entitled to
the “right to life” under Article 2(1) and, further, that granting the fetus human rights would place
unreasonable limitations on the rights of women.

In 1980, Paton v. United Kingdom,”’ a case by a husband seeking to prevent his wife from undergoing an
abortion, explicitly rejected the claim that the right to life in Article 2 covered the fetus. The European
Commission held that the word “everyone” in Article 2, and elsewhere in the Convention, did not include
fetuses. Further, recognizing the inseparability of the fetus and the pregnant woman, it gave precedence to
the woman's rights under Article 2.

“The life of the fetus is intimately connected with, and it cannot be regarded in isolation of, the life of the
pregnant woman. If Article 2 were to cover the fetus and its protection under this Article were, in the
absence of any express limitation, seen as absolute, an abortion would have to be considered as
prohibited even where the continuance of the pregnancy would involve a serious risk to the life of the
pregnant woman. This would mean that the “unborn life” of the fetus would be regarded as being of a
higher value than the life of the pregnant woman.” (Para.19)

Paton was followed in R.H. v. Norway (1992)*° and Boso v. Italy (2002),” also cases brought by male
partners seeking to prevent their female partner’s abortions based on the right to life of the fetus. In both
of these cases, the Commission, in line with its decision in Paton, sustained the permissive abortion laws
at issue.

In Court recognized that states have discretion or a margin of appreciation as to whether to protect the
fetus it noted that "there is no European consensus on the scientific and legal definition of the beginning
of life,"®" and declined to treat the fetus as a “person” even where there is no conflict with the rights of the
woman. The Court, in essence, ruled that France had no obligation under the Convention to criminalize
the doctor’s conduct as a form of homicide.®” In a broader sense, the Vo judgment, by refusing to treat
malpractice as a form of homicide, protected doctors and providers from being deterred from providing
abortions Vo v. France (2004),63 the Court again refused to extend the right to life to fetuses under Article
2. The female applicant, who lost a wanted pregnancy due to the negligence of the doctor, contended that
criminal sanction against the doctor based on unintentional homicide was required to vindicate the fetus’
claimed right to life.** The Court recapitulated the earlier jurisprudence, and concluded that “the unborn
child is not regarded as a ‘person’ directly protected by Article 2 of the Convention, and that, if the



unborn do have a ‘right’ to ‘life’, it is implicitly limited by the mother’s rights and interests.”®> While the
for fear of such additional sanction and, thus, indirectly protected women’s access to reproductive health
care, including abortion as well as the broad range of obstetrical health care.

The Vo judgment was reaffirmed in Evans v. The United Kingdom (2006)°° where the applicant
complained violation of her rights under the European Convention due to her partner’s withdrawal of
consent for use of embryos they had created and frozen for future implantation. The applicant claimed in
part, that the provisions of English law requiring the embryos to be destroyed once her partner withdrew
his consent to their continued storage violated the embryos’ right to life, contrary to Article 2 of the
Convention. The Court, recalling its decision in Vo v. France, once again refused to extend Article 2
protection to the embryos. Referring to the lack of any European consensus on the scientific and legal
definition of when human life begins the Court left this decision to the states’ margin of appreciation. In
that regard, it recalled English law under which “...an embryo does not have independent rights or
interests and cannot claim — or have claimed on its behalf — a right to life under Article 2 [of the
Convention].”®” In addition, in the Court’s extensive analysis and balancing of the rights of the applicant
to preserve the embryos and the rights of her partner to have them destroyed, the Court did not include
any “embryonic interests” into this balancing test, thus, indicating that the Convention does not require
protection of embryos.

If the fetus, embryo or zygote was as a subject under Article 2, all cases described above would have been
wrongly decided, and the rights to reproductive health care would have been in jeopardy. The Court and
the Commission have never recognized a fetus’s right to life under Article 2 of the European Convention
nor permitted the claimed interest in preservation of fetal life to annul a permissive abortion law. We
note as well that the Charter of Fundamental Rights of the European Union,*® which is also part of the EU
Constitution, reaffirms in its Preamble the rights of the European Convention and its jurisprudence.

These decisions are entirely consistent with the history of the European Convention on Human Rights.
As discussed above, history indicates that it adopted the approach of the Universal Declaration on Human
Rights which accorded rights only after birth.

V. International and Comparative Standards Support Procedural and Other Measures to
Balance State Interests in the Protection of Prenatal Life and Women’s Human Rights69

International and comparative standards, however, do support numerous state measures that both protect
state interests in prenatal life and guarantee women’s human rights, but not through recognition of right to
life from conception or similar recognition in constitutions nor through restrictive abortion laws.
International standards support prenatal life through ensuring safe pregnancies and supporting family
planning and many Council of Europe member state have procedural measures in abortion regulation
which balance state interest in protection of prenatal life with women’s human rights. ”°

International Standards

CEDAW recognizes that measures to protect prenatal life must be pursued consistently with the human
rights of women.”' These measures include state provision of safe motherhood services and prenatal



assistance, the reduction of spontaneous miscarriages, including recurrent miscarriages,”” and welfare
.. . . 73
provisions to ease the social and economic burdens of pregnant women.

States may also enact measures to reduce the need for abortion by ensuring the appropriate family
planning and contraceptive services are available and accessible.” The United Nations Human Rights
Treaty Monitoring Bodies consistently reference achieving reductions in the rate of abortion through
increased access to family planning services and education.”

Comparative Standards

Most Council of Europe member states have enacted procedural and other measures to balance state
interest in protection of prenatal life and women’s human rights in abortion regulation.”® The following
measures, while nevertheless burdening women’s access to lawful abortion, offer a less burdensome
means to pursue a state interest in the protection of prenatal life than restrictive laws or harsh criminal
penalties.

In 2007, the Slovak Constitutional Court in reviewing the constitutionality of its abortion law recognized
that the state already has in place procedures which consider the interests of the ‘unborn human life’ “...
the woman has to request artificial interruption of pregnancy in writing. Then she undergoes a medical
examination and consults a physician ... The valid regulation hence ensures that the woman’s will
outweighs the protection of the unborn human life only after a due deliberation based also on relevant
medical information provided in an accessible form.””’

Authorization or approval from qualified commissions or health professionals are common procedures
among Council of Europe member states. These procedures are intended to ensure that abortion decision-
making is undertaken in a serious manner, reflecting due regard for the interests of prenatal life.
Approximately twenty-six member states require that a woman receive formal certification of medical
need for pregnancy termination from health professionals to qualify for exceptions beyond the abortion on
request period or for a therapeutic abortion.”

VI. Conclusion

A constitutional provision protecting life as a fundamental human right from the moment of conception or
granting protection any time prenatally, would be inconsistent with prevailing international and regional
human rights law, the jurisprudence of their interpretive bodies, and European national constitutions and
jurisprudence, including Hungary’s own. Moreover, it lays the foundation for interference with women’s
health and autonomy. Human rights bodies have addressed this interference in the context of abortion,
considering women’s human rights to dignity, autonomy, private life, to life and security of the person,
and to equality and non-discrimination. In its signature and ratification of a range of regional and
international human rights treaties, the Hungarian state has repeatedly committed itself to protecting the
human rights of women; any new Hungarian constitution should affirm and honor those commitments.
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1 Magyarorszag alkotmanyanak szabalyozasi elvei, http://www.parlament.hu/biz/aeb/resz/munkaanyag.htm

2 Detailed information on the Hungarian Women’s Lobby available at www.noierdek.hu

3 Detailed information on the Center for Reproductive Rights available at http://reproductiverights.org/

4 Z. v. Poland, App. No. 46123/08 (European Court of Human Rights). In early 2004, a Polish woman in her second month of pregnancy was
diagnosed with a painful and serious colon disease. But when she sought medical treatment, the woman found that doctors were more concerned
with harming the fetus than with her medical needs. One after another, doctors in her hometown and nearby cities refused to treat her, even
though it was unlikely that the fetus would be harmed. By September 2004, the woman had miscarried. Shortly after, she died.

5 According to accepted medical science, pregnancy begins with the implantation of the fertilized egg in the uterine wall. Obstetrics: Normal and
Problem Pregnancies pg.31 (Steven G. Gabbe et al. eds., 1996) (1986);Williams Obstetrics pg. 86 (F. Gary Cunningham et al. eds., 21st ed.
2001).

6 WHO defines emergency contraception as ‘contraceptive method which can be used in the first few days following unprotected intercourse to
prevent an unwanted pregnancy.” Emergency contraception may prevent pregnancy by delaying or inhibiting ovulation, by stopping fertilization
of an egg ,or by inhibiting the implantation of a fertilized egg in the uterus. Once implantation has begun, however, EC pills are ineffective as
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